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CELEBRATING WOMEN IN THE JUDICIARY

Introduction

1 Not so many years ago I was asked to give a toast, at this function, to a newly appointed “first”

judge.  Important though that appointment was, I did say that the day needed to arrive, and to

arrive soon, when what was celebrated, was not a “first”, but the appointment of another

experienced and esteemed lawyer as a judge to serve our community.

2 What a delight it is, therefore, to welcome tonight 14 judges, nearly all of you personal friends,

and for those whom I do not know personally it has been a privilege to meet you tonight for the

first time.  The individual experience and values you each bring to the judiciary are what make

the Australian judiciary and the judiciary of New South Wales in particular, renowned in

jurisdictions around the world.

3 This evening is about celebrating women in the judiciary and it would be a task far beyond the

time allotted to me to recount the many and varied achievements of those in attendance this

evening, whether academically, professionally or personally.

4 Everyone is familiar with the story of Ada Evans, the first woman in Australia to graduate in law,

having enrolled at the University of Sydney Faculty of Law whilst the Dean, William Pitt-Cobbet,

was on sabbatical in England. As I remarked to law students at the University of New South

Wales last week, confrontation is not always the best way forward.  Sometimes stealth is might.

Ada Evans’ singular attendance at lectures is to be contrasted with the composition today both

of students in our law schools1 and membership of the profession more generally.2 The sheer

numbers, with more female law students than male and nearly an equal number of solicitors,

demonstrate that ability is not only important.  It is valuable and valued.

5 The numbers are not all good. Women account for only 20.95 per cent of barristers in New

South Wales, and only 9.92 per cent of senior counsel.3 Female solicitors continue to be

1 http://www.graduatecareers.com.au/Research/GradJobsDollars/BachelorAll/Law/index.htm

2 The Law Society of New South Wales, “Though Leadership 2011: Advancement of Women in the
Profession”.

3 New South Wales Bar Association Equitable Briefing Working Group, “Review of the Application in
New South Wales of the Equitable Briefing Policy of the Law Council of Australia”.
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underrepresented at partner level.4 Women continue to report sexual harassment and

discrimination in the workplace. Overall, there remain disturbing levels of attrition amongst

women in the legal profession.5

6 Indeed, the landscape retains the occasional anachronistic obstacle. In a case  that passed

through the hands of the Court of Appeal last year, the following evidentiary ruling had been

made by the magistrate:

“In terms of demeanour of witnesses I was very impressed with [the complainant]. She

seemed to me a very large lady, nothing sophisticated in style. A plain looking lady, I

say that with due respect to her, trying to describe her record, [sic] what I saw, a plain

lady who was perhaps trusting and as I say unsophisticated. But when questioned she

was very positive about what she says happened. She denied outright that there was

any mention of the virus to her before a sexual relationship. She is not in my view the
sort of lady, just looking at her, that would take the risks of having a sexual
relationship with a person affected, particularly unprotected sexual
relationship [sic]." (emphasis added)6

7 The court commented that these observations were ‘dubious’.

8 As female judges we are the descendants of pioneering women, including Dame Roma Mitchell

appointed in 1965 as the first Australian woman to a superior court.  In management speak, as

I understand it, it is said, or at least used to be said that as soon a women reached a critical

mass of 25% of any given organisation, they were perceived as having taken over.  Women

now comprise approximately one third of all Australian judges.7 I will leave you, and for that

matter the Chief Justice, to make your own deductions from those figures.

9 It must not be overlooked that female judges play an important role in the very legitimacy of the

judicial system itself. In a 1993 address to the NSW Bench and Bar Dinner, Justice Kirby, then

President of the Court of Appeal, noted that “a monochrome judiciary is vulnerable to the

4 The Law Society of New South Wales, “Though Leadership 2011: Advancement of Women in the
Profession”.

5 Law Council of Australia, “National Attrition and Re-engagement Study (NARS) Report”.

6 B v Director of Public Prosecutions [2014] NSWCA 232 at [33].

7 Brian Opeskin, “The State of the Judicature: A Statistical Profile of Australian Courts and Judges”
(2013) 35 Sydney Law Review 490, 510.
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appearance of isolation and to attack”.8 As the editors of the Australian Feminist Judgments

project note in the introduction to their book:

The number of women judges is clearly of great symbolic value, and their presence

and visibility enhances the democratic representativeness and legitimacy of the

judiciary.9

Outstanding work

10 The work that each of you undertake as judges is the corner stone of our society.   Most of your

judicial time will be spent deciding systematically, and according to law, the cases that come

before you. There will be occasions, however, when you will make a decision that changes the

course of aspects of our society.

11 In 1992, in the case of R v Spencer, Justice Matthews sentenced the accused, who had killed

her abusive husband, to a term of imprisonment of 3 years to be served by way of periodic

detention.   This case was not the first case in Australia where, what has been described as the

battered woman syndrome was raised as a defence. What was significant was the introduction

of expert evidence to explain the damaging effects of abuse on an individual  who has suffered

decades of violence. Indeed, Justice Mathews, in her typical acutely analytical way, did not use

the phrase “battered woman syndrome” in her remarks on sentence.  Rather she relied upon

the expert evidence, as that evidence applied directly to the accused person before her.

12 Her Honour’s sentencing remarks are an exemplar of proper judicial method, duly applied to

the circumstances of the case before her. It was a sympathetic judgment – in the sense that

her Honour understood the human realities at play in the accused’s life and relationship. But,

at all times, it was a judgment based squarely on the evidence.

13 Dina Yehia, for her part, couldn’t wait for a judicial appointment before challenging the decision

of the Court of Criminal Appeal in R v Bugmy [2012] NSWCCA 223 where the Court had

observed that “with the passage of time the extent to which social deprivation in a person’s

youth and background can be taken into account must diminish”.

8 Cited in Report by the Senate Standing Committee on Legal and Constitutional Affairs, Gender Bias
and the Judiciary at [5.75].

9 Heather Douglas et al (eds), “Australian Feminist Judgments: Righting and Writing Law” at 4.
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14 Their Honours in Bugmy would have been better to heed the wisdom of Justice Simpson in

Kennedy v The Queen [2010] NSWCCA 260 at [53] who had explained that R v Fernando

(1992) 76 A Crim R 58 was “a decision, not about sentencing Aboriginals, but about the

recognition, in sentencing decisions, of social disadvantage that frequently (no matter what the

ethnicity of the offender) precedes the commission of the crime”. That statement was endorsed

unanimously by the High Court in Bugmy v The Queen [2013] HCA 37; 249 CLR 571 at [37].

As Dina submitted to the High Court, in words that resound, I have no doubt, relevantly, in her

sentencing judgments: “the unique or systemic background factors which may have played a

part in bringing a particular…offender before the court must be taken into account…without

diminishment”.

15 In D’Arcy v Myriad Genetics Inc [2014] FCAFC; 224 FCR 47, Justice Bennett shared her

scientific knowledge with the members of the Federal Court , when in a 5 judge joint judgment,

the court found, in a passage that could not have been written by any other judge in Australia,

that the necessary analysis in determining whether the BRCA 1 gene was patentable needed

to focus on “differences in structure and function between the isolated nucleic acid and its

naturally occurring counterpart effected by the intervention of man, not the similarities”. The

judgment was an extraordinary feat of judicial analysis of extraordinarily complex scientific

material.  As was said at Justice Bennett’s farewell ceremony, it doesn’t particularly matter that

7 other judges thought otherwise.

16 I might add just one other example of a little courage in the face of lot of manpower. In July

1999, in R v Young [1999] NSWCCA 166; (1999) 46 NSWLR 681 I was the sole dissentient in

a 5 judge bench, the majority holding that counselling sessions between sexual offence victim

and a counsellor were not privileged from production.  On 5 November 1999, the Criminal

Procedure Amendment (Sexual Assault Communications Privilege) Act 1999 (NSW)

commenced operation, effecting a statutory reversal of the majority decision.

17 These examples are of course representative of the work we all do, and are not intended to

single out for praise or commemoration the work of only those mentioned.

18 So in a less legalistic way I would like to conclude, with an acrostic roll-call of sorts. What our

new judges bring to the bench could be described as follows – each quality applying to all of

those celebrated this evening:

B for “Best”, or we could say “best and brightest”, or why not “brilliant”:

The Honourable Brigitte Markovic
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C for “Calm” , or indeed, “cream of the crop”:

The Honourable Carolyn Simpson and Magistrate Clair Girotto

D for “Determined”, “dauntless” and “dazzling”:

Judge Dina Yehia SC and Magistrate Dominque Burns

E for “Esteemed”, and no doubt, “energetic” and “efficient”:

The Honourable Elizabeth Boyle and Magistrate Erin Kennedy

H for “Honest” and “honourable”, but also “humble”:

The Honourable Helen Wilson

J for “Just”, in respect of which there is nothing else to be said:

The Honourable Justice Jacqueline Gleeson, Judges Julia Baly SC, Jane Culver, and

Jennie Girdham SC

K for “Keen”, but not “krafty” with a “K”:

Judge Kate Traill

T for “Tolerance”, “talented” and “thoughtful”:

Magistrate Tracy Sheedy

19 Thus, we celebrate tonight the perfect judicial personality. Could I ask you to raise your glasses

to the Judicial Officers of February 2014-2016.

**************


