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Work/life or work/work? Corporate legal

practice in the twenty-first century

MARGARET THORNTON

ANU College of Law, The Australian National University, Canberra, Australia

ABSTRACT This article problematises the rhetorical phrase of the moment—work/life

balance (WLB)—with particular regard to large corporate law firms, many of which have

recently become global conglomerates as a result of amalgamation. The principals and

partners of these firms, like their corporate clients, are more concerned with cutting costs

and maximising profits than whether the lawyers they employ are able to attain a ‘good

life’. While flexible work has been sought by women lawyers for some time as the essential

prerequisite to effecting gender equality, the reality has proved to be somewhat

disappointing. Indeed, both men and women are stigmatised for seeking to work flexibly

which poses a dilemma for the prospect of gender equality. Drawing on responses to a web-

based survey and follow-up interviews with male and female lawyers in Australia in

2012–13, it is argued that, far from flexible work constituting a solution, it may not only

entrench the masculinist identity of the ideal lawyer but it may also contribute to the

dissolution of the boundary between law and life.

Introduction: work and the good life

Our society is the first to suggest that we should seek to work even in the absence of a

financial imperative (de Botton, 2009, p. 106). Work is regarded as a key indicium of

identity, status and autonomy, as well as the glue that holds civil society together.

Richard Sennett (2003, p. 109) notes that capitalists and industrial labourers were

drawn together in the first age of industrial capitalism by a belief in work as the

most important source of mutual respect and self-respect. Nevertheless, despite the

central role of work in the constitution of identity, it is not expected to be all-consum-

ing; it is only one facet of life. Most people ‘work to live’ rather than ‘live to work’

(Kimber & Love, 2007a, p. v), although the contemporary phenomenon of the long

hours culture in legal practice challenges this seemingly simple truism.
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The eight-hour day was regarded as a major achievement for workers in the

history of labour movements.1 It was specifically designed to ensure a balanced

life—eight hours work, eight hours leisure and eight hours rest. The paradigmatic

worker of the nineteenth century was a male artisan who was assumed to have an

“economically inactive wife” (Weir, 2002, pp. 577, 579), who would attend to

running the household and caring for children. The application of the eight-hour

day to professional workers such as lawyers was deemed irrelevant because they

were assumed to possess autonomy and control over their working lives. However,

the long hours culture that typifies contemporary legal practice begs the question as

to how many hours of work constitute a ‘good life’.

Skidelsky and Skidelsky (2012, p. 4) refer to an essay by John Maynard Keynes

entitled ‘Economic Possibilities for our Grandchildren’ in which Keynes (1931)

argued that it would soon be feasible for most people to work only 15 hours per

week to provide them with sufficient money to lead a good life. As hours of work

had fallen rapidly since the nineteenth century, Keynes assumed that this trend

would continue, although his view of money appears to be somewhat Utopian:

The love of money as a possession—as distinguished from the love of money

as a means to the enjoyments and realities of life—will be recognised for what

it is, a somewhat disgusting morbidity, one of those semi-criminal, semi-

pathological propensities which one hands over with a shudder to the

specialists in mental disease. (1931, p. 369)

Avarice and usury may be vices in a particular moral universe, as Keynes suggests

(1931, pp. 371–372), but the search for ever-greater profits is the raison d’être of

market neoliberalism, which has swept the world like wildfire. Keynes seems to

have overlooked the fact that while needs are finite, wants are “infinitely expandable”

(Skidelsky & Skidelsky, 2012, p. 25), which require ever-increasing hours of work, not

less.

I am conscious that the phrase ‘the good life’ has a somewhat archaic and mor-

alistic ring about it that sits uncomfortably with the prevailing neoliberal discourse in

which the market has become the “metanarrative of our time” (Roberts, 1998). The

‘good life’ is most famously associated with an exemplary life pursued through virtue

(Aristotle, 2002). The idea of the good life has also been advocated by the iconic

political theorists of modernity, albeit with different interpretations. For example,

Hobbes (1991 [1651]) was agnostic on the issue of morality, preferring to emphasise

the more pragmatic values of peace, security and prosperity, while Bentham (1907)

conceptualised the good life in terms of the maximisation of happiness, for both the

individual and the community.

How can the good life be pursued in corporate law firms when the legal

profession has been transformed in ways designed to facilitate the generation of

ever greater profits? Levit and Linder (2010) address the question of the good life,

which they define in terms of the search for happiness, although they suggest that

this can sometimes be obsessive (p. 236). Their concern is with the high rate of

dissatisfaction and lack of fulfilment among lawyers and how improvements might

be effected. Levit and Linder eschew a thoroughgoing critique of the neoliberalisation
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of the legal profession, opting instead for tips as to small changes that might make life

in the law more appealing.

Leaving aside the ambiguity besetting the meaning of the good life, the ambiva-

lence concerning the realisation of the good life for women lawyers in large corporate

law firms is marked. The fact that women now comprise 62.3 per cent of all Australian

law students (Graduate Careers Australia, 2015), and are on the cusp of comprising

50 per cent of practising solicitors overall,2 suggests that gender equality has been

achieved. However, the proportion of women occupying partnerships, particularly

equity partnerships, remains low, a glass ceiling phenomenon that is universally recog-

nised (e.g. Rhode, 1991; Foster, 1995; Wald, 2012, p. 408). The Australia-wide figure

for female incumbents of equity partnerships is currently 17.4 per cent (Berkovic,

2014, p. 31), a figure that is virtually identical in the US (Brenner, 2014, p. 261);

the proportion reaches 22 per cent if salary partners are taken into account. Instead

of moving seamlessly into senior positions in accordance with the ‘just a matter of

time’ mantra (Thornton & Bagust, 2007), women have tended to leave legal practice

at a startling rate (NARS Report, 2014). A New South Wales study illustrates the

point graphically as over a 20-year period, 50 per cent of women left private practice

within five years (NSW Law Society, 2011, p. 14).3 Indeed, it has finally been recog-

nised that “it’s a delusion to expect any link between demographic change and the

path to partnership” (Merritt, 2014, p. 32). It would seem that realisation of the

good life for women lawyers is unattainable in traditional private legal practice,

particularly in large corporate firms:

The number of women who choose to opt out at about the age of 30 is just a

huge worry . . . In mercenary terms, you’ve spent a fortune developing them,

just when they’re suddenly going to really make money for you, they decide

that the personal life is more important . . . My firm is really working very

hard to try to deal with it, but it’s not easy within the model of law firms

like ours. (Interviewee, M, Partner, Global Firm)

The long hours culture and the lack of a balanced life are major sources of dissatisfac-

tion in the legal profession everywhere. Time poverty has been termed the “modern

malaise” which is linked to “longer working hours and fewer boundaries between

work and free time” (Australia Institute, 2010, p. 5). However, the ideal worker is con-

structed in the image of the unencumbered monad of liberalism who is able to pursue

an unbroken career path and work excessively long hours (Williams, 2000). This is

still assumed to be a man with an “economically inactive wife” who will take respon-

sibility for running the household, and caring for children and those unable to care for

themselves.

The masculinist model of the ideal worker has been thrown into disarray by the

entry of women into the world of work, as they have demanded that cognisance be

taken of the fact that they still have caring responsibilities (Bagust, 2012).

However, the availability of flexible and part-time work that would make this possible

continues to be fraught, despite both the rhetoric and state-based equal opportunity

initiatives such as paid parental leave legislation.4
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Can the anomaly be remedied so that both men and women legal practitioners

realise the good life? In this essay, I am less interested in the abstract philosophical

question of what constitutes a good life than in exploring why it remains so elusive

in corporate law firms, despite the vain hope that all that is required is a little tweaking.

The article draws on responses to a web-based survey (n ¼ 424) and follow-up

interviews (n ¼ 54) with male and female lawyers in 2012–13, mainly located in

Australia, although six were Australian lawyers based in London. Using Survey

Monkey, the survey was administered Australia-wide with the assistance of law

societies and women lawyers associations. The focus was on WLB in law firms,

with a particular focus on corporate law firms within a culture of increased compe-

tition that followed a series of amalgamations between Australian national firms

and élite London-based global firms. The survey was anonymous but respondents

could volunteer for a follow-up interview either by telephone or face-to-face.

Interviewees were asked about their personal experiences of the impact of globalisa-

tion and competition on their firm in addition to what this meant for WLB. The

WLB practices of the firm and the experiences of interviewees were explored

through semi-structured interviews, which were recorded and transcribed. The anon-

ymity of the interviewees and their firms was guaranteed, with ethics approval having

been obtained from The Australian National University. In quoting from the inter-

views, the gender and status of interviewees is noted but these details are not recorded

in the case of survey respondents.

The neoliberal law firm

While some people choose not to seek more than they need, such restraint is not in

evidence in corporate law firms where a particular form of capitalism has taken

hold, although preoccupation with profit-making is by no means peculiar to our

times. Polanyi, writing in the 1940s about capitalist expansion in the nineteenth

century, argues that “economic liberalism burst forth as a crusading passion and

laissez-faire became a militant creed” by the 1830s (2001 [1944], p. 143). The

result of the market embrace was one of “uncompromising ferocity” on the part of

the state when it came to the welfare of workers (Polanyi, 2001 [1944], p. 143).

This scenario was the precursor of contemporary neoliberalism which Comaroff

and Comaroff refer to as the “second coming” of the rapacious form of capitalism

associated with the nineteenth century (Comaroff & Comaroff, 2001). While by no

means a carbon copy of its earlier incarnation, the leitmotif of neoliberalism continues

to be the passionate embrace of the market, which includes a cluster of values associ-

ated with the privatisation of public goods, entrepreneurialism, consumerism, choice

and individual freedom. Despite the rhetoric of de-regulation and market freedom,

the state continues to play a key role in sustaining the market; there is no invisible

hand at work here.

Competition was able to assume centre-stage in Australia as a result of becoming

an official plank of federal government policy following the Hilmer Report of 1993

[Competition Policy Reform Act 1995 (Cth)]. Competition policy affected the deliv-

ery of services of all kinds, placing Australia to the fore in terms of innovations in legal
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practice (Thornton, 2012). Efficiency and cost savings in the interests of consumers

meant that the traditional legal monopolies and anti-competitive practices of the past

no longer prevailed so that the legal profession was opened up to non-legal providers

such as conveyancing specialists. Competition policy led to major international inno-

vations in the structuring of legal practice, such as the incorporation of legal practices

and, most dramatically, listing on the stock exchange.5

While such initiatives emphasised the business rather than the professional side of

legal practice (cf. Bagust, 2013), they did not appeal to the large corporate firms,

which sought to maximise profits and effect economies of scale through amalgama-

tions with global firms. A flurry of mergers and amalgamations between a number

of super-elite London-based firms and Australian national firms has been a character-

istic of the early twenty-first century. These global firms like to present themselves

as cut free from the claims of place, with each site a node in the global network

(cf. Sennett, 1998, p. 136).

In 2011–12, Australia appeared to be particularly attractive to the super-elite law

firms of the northern hemisphere. Not only had Australia weathered the global finan-

cial crisis (GFC) much better than either Europe or the USA, it was experiencing a

mining boom and it was also viewed as a convenient stepping stone to Asia, which

was being touted as the new global site of opportunity. In analysing the print media

accounts of mergers between the super-elite London-based firms and Australian

firms, I have argued elsewhere that the relentless focus on power, aggression, achieve-

ment, acquisitiveness and competitiveness, the primary characteristics associated

with successful global lawyering, amounted to a privileging of hypermasculinity

(Thornton, 2014). The traditional resistance to the feminine in legal practice there-

fore received an adrenalin shot in the arm just when the gender composition of the

profession was on the cusp of feminisation and the demand for flexible work had

become more vociferous.

These super-élite law firms, like their multinational clients, display scant loyalty

to employees and have no hesitation in effecting redundancies in response to down-

turns in the economy. Indeed, thousands of lawyers, including partners, were laid

off from large corporate firms during the GFC in both Europe and the US (Dilloff,

2011; Spence, 2012, p. 31), a fate that hardly comports with the idea of a good life.

Having gone into a top-tier firm with great expectations, it is perhaps unsurprising

that many young lawyers—male as well as female—flee after their two-year postgradu-

ate experience, never wanting to return:

Every day felt like a race, trying to bill enough hours, trying to get enough

work done so that I could leave after a 10-hour day . . . It had a terrible

effect on my relationship, terrible effect on personal friendships, terrible

effect on my mood . . . If you think about a slide from being in a healthy

state of mind to being in a depressed state of mind, I was definitely sliding

towards depression . . . The first obligation in your life is to the firm and

the clients. And there are anecdotes where partners or more senior staff

have said “Oh, yeah . . . my relationship with friends has really fallen by the

wayside. I see them once a year or once every couple of years, but that’s
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the sacrifice you make when you work in a place like this” . . . The problem is

that the people that make it to senior management of a big law firm are . . .

the psychopaths that don’t really care about WLB . . . so I’m never going to

end up on a board of a big firm because I’m not willing to devote 15 years of

my life to a firm on the basis that one day I’ll be able to earn buckets of

money. (Interviewee, M, Associate, Regional Firm, formerly Top-tier

National Firm)

This profession treats its people horribly and it is no surprise to see my

peers leaving in droves. I don’t know a single young lawyer (myself

included) who hasn’t given some thought to their exit strategy. (Survey

Respondent)

The degree of uncertainty for graduate lawyers is increasing as a result of technologi-

cal change (Susskind, 2008) and has encouraged the offshoring of basic tasks, such as

discovery or disclosure, to cheaper jurisdictions like India. The downsizing of firms

that occurred post-GFC led to increased workloads and fewer ‘perks’ in accordance

with the profitability imperative. As a result, there is a high degree of burnout and

increasing dissatisfaction, particularly among junior lawyers, which ‘cold hard cash’

cannot assuage.

The long hours culture

Richard Sennett, in his brilliant dissection of the modern corporate workplace, under-

scores the corrosive nature of the Protestant work ethic that seems to have a peculiar

salience for the contemporary corporate legal workplace:

[t]he driven man [sic] is intensely competitive but cannot enjoy what he

gains. The life history of the driven man becomes an endless quest for rec-

ognition from others and for self-esteem. (Sennett, 1998, p. 105)

According to Marx, surplus value is exacted from workers for the benefit of capital

(Marx, 1930 [1867], p. 324 ff.). While Marx’ focus was directed primarily towards

workers in the factories of the industrial revolution, not professionals, what he has

to say about wage labour has become increasingly apt in the case of employed

lawyers, who have lost the ability to define the means and ends of their labour

(Bagust, 2012, p. 149) as corporate law firms have become more obsessive about

profit maximisation.

The long hours culture that has entered the soul of corporate law firms is quickly

absorbed by many would-be lawyers, especially young men, on the corporate track:

The critical thing that has informed my expectations about WLB is some-

thing my mentor told me in my graduate year: “It’s just not meant to be

beer and skittles. If you expect it to be happy and stimulating and easy,

these things aren’t realistic and you’re always going to be jaded. In-house

counsel simply wouldn’t brief the work out if it was easy” . . . I want the train-

ing and I want to be introduced to concepts and decision-makers and
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exposed to experiences that will enable me one day to be influential and

powerful. (Interviewee, M, Junior Associate, Transnational Firm)

The way you get to the top is not by being legally good, but by doing a lot of

hours. Despite what the large firms say . . . they will admit that to you in

private. (Interviewee, M, Lawyer, Mid-Tier Firm, formerly with National

Firm)

A range of attractive inducements are offered to new recruits to woo them and inure

them to the idea of the long hours culture. They are likely to be compliant initially as

entry is so competitive with large numbers of graduates vying for entry.6 Their

embrace of the culture is taken as evidence of their commitment and loyalty to the

firm, despite any negative effect it might exert on their health and relationships:

Yeah, it was no secret that you’d be working long hours if you took up a pos-

ition with the firm . . . It offered free dinner at 7.30 and a free cab home if you

stayed back to 9.30 and almost everyone seemed to get the free dinner and a

lot of people got the free cab . . . The firm was trying to put on its best face for

us but we could certainly see that the grads and junior lawyers were putting

in very long hours. (Interviewee, M, Summer Clerk, Transnational Firm)

Their graduates are paid well and given gym membership and car parking

spaces; there’s a chef in-house, so it’s a nice atmosphere but they certainly

work very hard . . . it doesn’t seem they have much of a work/life balance.

(Interviewee, M, Academic and Former Solicitor, Large Corporate Firm)

In ways such as this, new recruits are inducted into the prevailing long hours culture.

Indeed, the large firm mythology accepts that working ‘all-nighters’ is somehow

heroic and manly, albeit not universally accepted:

Previously I was in a top-tier multinational law firm working 12–18 hour

days. The firm gave everyone Blackberries and the partner expected them

to respond to emails/sms/calls within an hour. He wouldn’t hesitate to

send these often at 3.00 am. I didn’t see my one-year old daughter awake

for three weeks straight during one period. (Survey Respondent)

Some lawyers work excessively long hours because they have been seduced by the

thrill of the chase and the degree of recognition flowing from performing transactional

work well. Male lawyers appear to be particularly susceptible to this competitive con-

ceptualisation of legal practice even though the degree of commitment required may

have potentially catastrophic results for ‘life’:

When I was doing M&A, it was not 24/7, but we’d work long days and I

adored it . . . I was oblivious, married, young kids; all of that seemed to be

working perfectly well. When you’re doing M&A transactions, big deals,

you do a great job and a huge amount of appreciation comes back to you.

Financially, you’re doing well, everybody is happy with you and I would

say like many males of my era you’re oblivious to the fact that actually every-

thing wasn’t perfect. And it was my wife that basically put her hand up and
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. . . said that we might as well not be married, which was my wake-up call . . . I

decided to have a look at a [different] practice . . . It’s risky because you’re

going from an area where you’re kicking all the goals and everybody is

singing your praises to taking on a completely new practice. I focused on cor-

porate governance and advisory work where the time expectations are not

the same . . . Otherwise, I would have lost the family . . . The work is far

less fulfilling. It’s harder because you don’t get the same recognition.

(Interviewee, M, Partner, International Firm)

The whip was an instrument that induced employees to complete their duties energe-

tically for much of human history (de Botton, 2009, p. 244), but driven lawyers do not

need to be whipped to attain a specified number of billable hours. The immediate

desire to secure the approbation and envy of one’s peers, as well as the diminishing

hope of eventually being rewarded with a partnership may act as a spur for some,

although the internationalisation and bureaucratisation of legal practice has made

the prospect increasingly less likely. This is despite the possibility of clocking up thou-

sands of billable hours over 10 or even 20 years. Competition between associates may

be actively encouraged by the firm as they vie with one another to be ever more

productive:

Here, they encourage you to look at other people’s time sheets to see what

everyone else is billing. I can do that very easily. It’s one of the first

screens that I come to when I log in and I have to account for my own

time. The options are ‘enter your own time’, or ‘check other people’s

time’ . . . You can look through your team’s time and everybody’s rank in a

table as to the average hours they’re billing per day. (Interviewee, F,

Associate, Corporate Litigation Firm)

Envy and insecurity are thereby generated through the spread of information about

co-workers’ income (Levit & Linder, 2010, p. 62).

Women with children may find competitive and demanding workplaces particu-

larly unappealing because of the unhealthy component of self-sacrifice they necessi-

tate. The pressure of work/work is relentless: “I am sure I am heading for a major

health crisis being too thinly spread around everything else” (Survey Respondent).

There is also the frustration, envy, fear and paranoia: “My confidence has taken a

major dive. I find myself worrying about the single, childless lawyers who seem to

know more than me and can have a higher percentage of billable hours” (Survey

Respondent).

Several survey respondents were of the view that, if corporate law firm partners—

and prospective partners—accepted less than ‘massive salaries’, then there would be

no need for everyone to work so hard. However, the lure of a partnership is very

appealing:

They really rely on the fact that people hang around for the promise of one

day becoming partner and earning huge amounts of money and I think that

is a driver. For a lot of men in particular, that’s why they put up with it now,

which is quite frustrating. (Interviewee, F, Associate, Transnational Firm)
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I am certainly not proposing the 15-hour week advocated by Keynes, who believed

that when people had sufficient money to satisfy their needs, they would enjoy the

fruits of civilised living as the love of gain would be sated by abundance (Skidelsky

& Skidelsky, 2012, p. 41). It is the long-hours culture that is being questioned,

although it has become increasingly common in contemporary society. The

Australia Institute, a policy think tank, has established that “millions of Australians

‘donate’ unpaid overtime to their employers worth billions of dollars per annum on

a regular basis” (Australia Institute, 2010, pp. 5–6). The rhetoric of WLB, the con-

temporary synonym for ‘the good life’, would therefore seem to be at odds with the

‘love of gain’ or profit maximisation that drives the large corporate law firms.

The eight-hour day is now clearly regarded as exceptional for an Australian

lawyer employed full-time in a large corporate firm.7 In the survey I conducted, 73

per cent of respondents worked more than 40 hours per week (those who worked

less generally worked part-time), 61 per cent worked more than 50 hours per week

and 20 per cent worked more than 60 hours per week, some of whom claimed to

work 80, 90 or even 100 hours per week. As long hours have become the norm in

law everywhere (Bacik & Drew, 2006, p. 139), to work flexibly or part-time is to be

stigmatised as a “time deviant” (Stone & Hernandez, 2013, p. 237).

To resist the all-consuming nature of corporate legal practice, there may be an

attempt to push back and establish boundaries, albeit not without personal cost:

A colleague said to me that when she started with the firm, she made it very

clear that she had priorities. Life was her priority rather than the firm and she

was going to work broadly nine to five, and wasn’t going to work on weekends

except in the most exceptional circumstances. She said, “I feel bad leaving at

5.00 or 5.30 when I can see everybody else is flat out and I know that it creates

a burden for my team-mates . . . But when it comes to salary review time, that’s

taken into consideration” . . . She was a senior lawyer, and she would never

have been put up for partnership—ever! (Interviewee, M, Associate,

Regional Firm, formerly Top-tier National Firm)

Previously, I would have said, “Yes”, but now I don’t make myself available. I

have my Blackberry on me so if people want to call me they can but I cer-

tainly don’t answer emails unless they’re extremely important. I leave any-

thing until the next day. That’s part of me having learned over eight years

to set some boundaries and understanding that bending over backwards

actually got me nowhere . . . It wasn’t appreciated one little bit.

(Interviewee, F, P/T Litigator, National Firm)

On Wednesdays, I make sure I leave at 5.30 . . . I say, “I’ve got pro bono now;

I’m leaving”. And I’m very, very careful about that because I find that if you

let those boundaries fuzz in any way and you let them take an inch, [they

will] take a mile. (Interviewee, F, Junior Lawyer, Medium-sized Corporate

Firm)
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If I’m around for my kids, I’m around for them and I refuse to think about

work because I know I will be testy, worried . . . There is a real conflict and

unless you make special arrangements and understand the limitations and

constraints, it’s not going to work . . . I think my career has suffered, but to

put it quite frankly, something has to give . . . I’ve made a choice not to

resent or regret because I am so enjoying the time I have with my family

and my children. (Interviewee, F, P/T Consultant, Global Firm)

Although lawyers in the twenty-first century cannot be compared with artisans of the

nineteenth century or process workers on an assembly line in the twentieth century, as

they are generally very well paid, an element of ‘proletarianisation’ has crept into the

characterisation of the employed lawyer in the large corporate law firm. Charles

Derber (1982, p. 7), drawing on Marx, describes the “proletarianised worker” as

one “who is powerless to shape either the nature of his [sic] product or the process

of his work”. That is not true of all employed lawyers, but it is certainly true of

many who feel the sense of alienation identified by Marx because they have become

“mere functionaries” (Bagust, 2012, p. 149), which has contributed to their exodus

from private practice.

The phenomenon of billable hours is the disciplinary mechanism through which

lawyers’ work is rendered calculable and is a key site of proletarianisation. Billable

hours typically entail between seven and seven-and-a-half hours per day for an

associate, and may necessitate a roughly equivalent number of non-billable hours to

accommodate administration, training, supervision and business development:

“I am averaging about 40 billable hours per week plus about the same in non-billable

admin and marketing” (Survey Respondent). Billable hours therefore represent a

source of ongoing resentment, which results in not only widespread attrition, but

stress and burnout:

There is no choice but to take work home in the evenings and weekends to

meet a budget that acts both as a billing mechanism for clients and an (often

false) representation of a lawyer’s performance. (Survey Respondent)

Billable hours are nevertheless cumbersome and open to criticism as there is no incen-

tive for partners to manage work flows or the billing of clients efficiently. As one survey

respondent observed: “The more ‘flogged’ their staff, the better for business, a hard

truth that some partners make little effort to conceal”. This is not to suggest that part-

ners themselves do not work increasingly long hours (cf. Wald, 2012, p. 415), particu-

larly as their tenure is no longer secure as was apparent in the post-GFC period

(Fennell & Gibb, 2010, p. 73; Spence, 2012, p. 31). It is therefore unsurprising

that WLB has become increasingly elusive.

Seeking a balanced life

Despite the predilection in favour of the long hours culture, the competing discourse

of WLB has been embraced by law firms, often appearing on websites and in other

advertising material. Indeed, a Lawyers Weekly poll in 2014 revealed that a surprisingly
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high 89 per cent of Australian law firms offered flexible work arrangements (McLean,

2014), which can relate to the hours of work, the place of work, or both. Technological

change has meant that a firm’s office need no longer be the sole place of work, but the

question of whether an employee is able to work part-time may be influenced by the

type of work. Some respondents were of the view that a three-days per week arrange-

ment did not suit litigation or transactional work, while others felt that any sort of

part-time work was out of the question:

Unless you were willing to be very flexible about working full-time for six

weeks and then perhaps having four weeks off and then six weeks on again

because when you’re on a big transaction, you’ve got to be there and

you’ve got to be available. (Interviewee, F, Consultant & Former Partner,

International Firm)

Some respondents felt that such a view was overly conservative and with a little effort,

flexible work and alternative arrangements, such as job-sharing, could work in any

area of law.

There are many variations of the conditions attached to flexibility. As one might

expect, partners usually had autonomy as to when they took time off, whereas subor-

dinates invariably had to account for all absences. Forty per cent of respondents to my

online survey indicated that they were able to avail themselves of some degree of flex-

ible work, which typically involved working from home, although some firms did not

permit work to be taken home or emails to be accessed externally. In such cases, ‘flexi-

bility’ simply meant an adjustment of hours. A key factor was to be a ‘known entity’

with a track record.

An ongoing arrangement that involved working from home was usually limited to

one or two days per week, although a senior trusted employee may be able to work

remotely for a longer period; provided the work was done and billable hours were

met, no further questions were asked. Flexible workers were generally paid less

than those with regular schedules but they usually felt that the trade-off was worth

it. However, some believed that being paid less was unfair as they worked harder

than regular workers in order to prove their value:

Talented women with families are the best workers to have and they will be

the most reliable and loyal in the long term. Hence, it is worth investing in

them. (Survey Respondent)

I would say two of our top M&A practitioners are female and have families.

What they do, I see as almost superhuman but they just do it; they do it well

and they’ve mastered the family side and I actually don’t use them as role

models for my team because I think what they do is unbelievable and it

sets the threshold too high . . . It’s not meant to be a gender issue but the

reality is that if we’ve got a young mother on our team, they are the most effi-

cient. (Interviewee, M, Partner, International Firm)

The perception of flexible work is positive on its face, but there is all too often a dis-

juncture between the rhetoric and the reality: “Whenever the partners would say
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anything about it, they’d say it with a bit of a smirk” (Interviewee, M, Summer Clerk,

Transnational Firm), or “They have lovely policies regarding WLB that are really just

marketing material” (Survey Respondent). Some respondents to my online survey

suggested that the only reason flexible work was supported was because “it was the

law” or it was a means of securing government clients.8

The main reason for the antipathy towards flexible work is that it would disturb

clients’ expectations that lawyers be available 24/7, particularly if they work in special-

ised fields:

People have achieved a better balance where there’s been a group of partners

who work in the same area and can pick up for one another . . . but the clients

choose lawyers, not firms. So if you lose your clients you’re dead profession-

ally . . . If there’s an emergency and you can’t help them, they go to another

firm who can and 180 or 200 partners come around and kick you in the arse

for losing a client. So that’s the pressure. (Interviewee, M, Special Counsel,

and former Partner with National Firms)

Others suggest that the intolerance of flexible work lies with the firm rather than with

the client:

The clients just want [the work] done by a certain time. A, they’re not necess-

arily saying one person has to do everything and, B, most clients will be guided

by you. They will say to the partner, “I want this thing done”, then they’ll say,

“How long do you think it will take?” And that’s when the partner either says,

“We can get it to you by the end of the week” or “We can get it to you by

tomorrow”. And if s/he says, “I think we can get it to you by the end of the

week”, the client would usually say “Okay, that’s fine” . . . I think it’s actually

the law firms, the management of the law firms that bring it upon themselves

and I guess it’s ‘cause they’ve been brought up in that culture and they just

perpetuate it, even if it doesn’t actually make them any more money.

(Interviewee, F, Associate, Litigation Firm)

A competitive culture engenders an excessive anxiety to please out of fear that the

client might go elsewhere.

Despite the rhetoric, the reality is that a stigma is associated with flexibility

programmes that affects their take-up rate (cf. Williams et al., 2013, p. 209). A

Lawyers Weekly poll of 2013 compellingly attested to this as 36 per cent of respondents

(n ¼ 529) indicated that while their firm had policies to encourage balance, the

culture inhibited it (Whealing, 2013). Another 35 per cent of respondents were of

the view that the firm’s only concern was the number of hours billed. A thoroughgoing

study by the Law Council of Australia would seem to suggest that the bias against flex-

ible work is directed almost exclusively towards women (NARS Report, 2014), but it

is apparent, as will be argued, that it also extends to men. Nevertheless, as a number of

respondents recognised, unless caring responsibilities were shared by men, gender

equality for women in legal practice would remain unattainable.
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Flexibility and femininity

The introduction of flexible work was viewed as a breakthrough for women lawyers as

it was believed that it would enable them to secure a semblance of the WLB that they

sought. Flexible work is nevertheless beset with ambiguities and continues to be

associated with residual discrimination as the ideal legal worker is still a male

lawyer committed to the norm of full-time work in situ: “Men are always available,

so women look like the troublesome ones” (Survey Respondent). Flexible work is

ostensibly gender-neutral but, because it is coloured by the long association with

caring work, it has become feminised.

Consequently, flexible work continues to stereotype working mothers as uncom-

mitted and incompetent—at least in the eyes of some (Bornstein, 2013, p. 394).

Senior male partners, many of whom had “economically inactive wives” were suspi-

cious of the idea of ‘working from home’, which they interpreted to mean that no

real work was actually being done. The seeds of invidiousness therefore continue to

cling to flexible workers on the assumption that they are not serious about their

careers:

Any request for flexibility is met with denial, typically on manufactured

‘business grounds’. (Survey Respondent)

I think it is going to be a long time before the profession really starts to see

flexibility as a legal right rather than some kind of bonus. (Interviewee, F,

In-house Lawyer, formerly with Small Firm)

Guilt is the monkey on the back of those who opt to work flexibly, which is accen-

tuated when looking after a sick child and feeling the pressure to reply to calls and

emails. Corporate clients who are paying a lot of money for legal services are accultu-

rated into expecting their requests to be dealt with straightaway, which contributes to

a “pressure cooker environment” that is at odds with working flexibly (Interviewee,

F, Senior Associate, Top Tier National Firm). The quid pro quo for being permitted

to work flexibly was the sense that lawyers should make themselves available on their

days off or make up for lost time when the children were in bed or during their lunch

breaks (cf. Sommerlad, 2002, p. 220). No one else was likely to do their work for them

when they were away from the office and some had to convert back to full-time just to

keep up:

I used to work four days and that last day was plagued by work, so in the end

it wasn’t worth working five days but being paid for four. (Survey

Respondent)

Everyone with flexible work practices ends up working (unpaid) on their day

off and the firm refuses to pay any money for it even though it is a windfall to

the firm because the time is billed. (Survey Respondent)

One of the more senior people worked part-time but that person worked all

night when they were in the office and were prepared to work all weekend . . .

They would have done the 70-hour week that everyone else was doing—just
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they did it in four days. (Interviewee, M, Associate, Regional Firm, formerly

Top-tier National Firm)

While flexible work was thought to be the means of effecting substantive equality

for women lawyers in legal practice, it is apparent that it is also causing a dissolution of

the boundary between work and home (Australia Institute, 2010, p. 8) by insidiously

causing work to expand:

I think that if you get into the habit of checking emails and that kind of thing

late at night you are setting yourself up for being constantly available.

(Interviewee, F, Senior Associate, Transnational Firm)

I found working the half day at home meant that I had no real time off at

home as I was always on call and this was too distracting when looking

after my kids. (Survey Respondent)

Even when a period of working flexibly comes to an end, a stigma may continue to

attach to the person: “I believe that because I have taken up flexible working arrange-

ments, which I have done in three different jobs, I am no longer on a career path and

advancements are not available to me” (Survey Respondent). Women were still being

told after maternity leave either to come back full-time or leave. They particularly

resented being assigned to the ‘mummy track’ after taking parental leave. This com-

monly entailed exclusion from more complex work and being relegated to routine

non-client work, such as taking a role in precedents for a few years (Thornton &

Bagust, 2007, pp. 787–788). Even when more varied work was requested, it was unli-

kely to be forthcoming. Women who worked flexibly may also be sidelined in the allo-

cation of work, particularly if they were not around when the work was being assigned.

Some survey respondents accepted that their careers had to be put on hold while

their children were small; they simply could not have the legal career they wanted as

12-hour days were no longer feasible: “I had to be content to ‘plateau’ rather than

continuing on an upward path towards partnership”. However hard a woman

lawyer worked after parental leave, there was a perception that “at the end of the

day partners at large corporate law firms generally view you differently if you have

family responsibilities”. Visibility, or ‘presenteeism’, is still regarded as a tacit prere-

quisite for promotion (cf. NARS Report, 2014, p. 23).

Despite the changed demographic within the legal profession, the ‘ideal worker’

remains resolutely male and unencumbered (Williams, 2000). This model of the full-

time worker with an unbroken career is difficult to dislodge, despite the rhetoric, so

that career breaks and a non-normative schedule result in marginalisation:

She’d had her first child and then she unexpectedly fell pregnant again and

the comment was, “Well, that’s ruined her chances of becoming partner”.

(Interviewee, F, Community Legal Centre, formerly International Firm)

I worked three days per week and came back after my first child was five

months old. I had over a full-time caseload plus travel. I was told I

wouldn’t get promoted unless I worked full-time. When I fell pregnant

with my second child, I knew I would never return. (Survey Respondent)
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I am disappointed all the time by how male-centric the senior people in the

legal industry are; it’s so rare to see senior women in a law firm . . . This firm’s

quite conservative and I don’t think anything will change until this current

generation of equity partners retires, essentially because they just have

such old-fashioned views about women and part-time work. (Interviewee,

F, Associate, Litigation Firm)

In a two-lawyer nuclear family, when a decision has to be made as to which one of

them should stay home or adopt a subordinate role in career terms, this is invariably

the female partner. This is regarded as not only economically rational but accords with

the prevailing gender stereotypes:

[My wife] is a very high energy lawyer who has worked in-house and in a

firm. She’s done all this stuff and now she is working one day a week pro

bono. When she’s not doing that, she’s looking after the kids, and the kids

benefit immensely. So, as a family, as a couple, you have to make that

decision . . . We’ve had two very close friends who are female partners and

who have just resigned. I said, “Why did you resign?” “Because we don’t

want to work anymore; we want to be home with our children”. And I

think that maternal instinct does kick in and I think law firms are a very

bad environment for a mother basically. (Interviewee, M, Partner, Global

Firm)

My husband’s a barrister. He works long hours, so most of the domestic

duties and parenting falls to me . . . He’s very helpful when he’s there, but

the reality is his career comes first and mine second . . . He did offer one

time in the heat of an argument that he’d be the stay-at-home person and

I could go do work. But I didn’t like that idea at all ,laughs. partly

because I knew that he would sit at home and have a lovely time playing

Nintendo with the kids and watching The Simpsons and I would have to do

everything else. (Interviewee, F, Managing Solicitor, P/T, Boutique Firm)

The stereotype that women with children are not fully committed to legal practice

places pressure on pregnant women to take less than their full leave entitlements in

an endeavour to move as close as possible to the unencumbered norm, sometimes

being tacitly encouraged to do so by their firms: “The six months I took for each

maternity leave was the maximum I felt I could take and still return to quality

work” (Survey Respondent). If a woman took the full 12-months’ maternity leave

entitlement, she fell behind her peers as she struggled to secure promotion and

‘wrestle her clients back’. ‘Carer’s leave’ was similarly stigmatised, which encouraged

some women to opt for the gender neutral ‘annual leave’ or ‘sick leave’ instead.

Career interruptions negatively affected the earnings of those who stayed on.

Taking time off could result in not being considered for a pay rise and there seemed

to be an assumption that paid maternity leave was sufficient compensation in itself.

Even in the case of one woman who was an equity partner, her fellow partners

thought that “paying [her] anything was taking money away from their families”

(Survey Respondent). At every turn, women lawyers were confronted by guilt, the
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character of which is different from that to which male lawyers are subjected (cf.

Pocock, 2006, p. 100).

Given the extent and variability of flexible work schemes, the experiences of

women were not universally negative. A few women were able to organise job-

sharing arrangements satisfactorily and some had positive experiences of part-time

work post-maternity leave:

I have been given interesting and challenging work. I have re-established

client relationships and been supported by my firm in establishing new

clients. My firm is proud of its flexible working arrangements. My firm

has supported me throughout my leave and return to work and has been

extremely accommodating of my circumstances. I am about to take my

second period of maternity leave and have no worries about doing so.

(Survey Respondent)

Generally speaking, however, those who spoke positively of flexible work arrange-

ments in a family-oriented culture worked for small firms rather than the large corpo-

rates (cf. NARS Report, 2014, p. 19). However, one senior male lawyer in a national

firm who was a single father with young children, displayed an unusual appreciation of

the fact that parenthood was more likely to enhance a female lawyer’s competence

rather than reduce it; he recognised the benefit of being able to multi-task:

A lot of female staff have advanced their careers and developed pretty good

WLB . . . Sometimes, we have staff members who leave the firm for a year,

two years, three years, nine years . . . The good ones come back and they’re

running the show again . . . When you’re a good litigator or a good negotiator

or a good advocate before you went, you’re just as . . . good now. And there’s

the old adage, ‘If you want something done, ask a busy person’. Someone

who’s cramming it all in four days a week and juggling kids and schools

and crèches and all those sorts of things can be that much more efficient

in the decision-making process, which is half of what we do . . . they’re

good people and we want them. That’s why WLB is pretty important.

(Interviewee, M, Partner, National Firm)

Nevertheless, some of the women with young children felt they could not realistically

remain with a large firm and needed to look for in-house, government, legal aid or

community sector work where they felt that there was a greater appreciation of

ability for its own sake.9 A trade-off was made in favour of a family-friendly office, par-

ticularly one that was tolerant of medical appointments for a sick child, over reduced

financial and career opportunities. Many women accepted that a career in a corporate

law firm and having young children were not readily compatible unless there was a

support network at home, such as a partner who worked flexibly, a grandparent or

a live-in nanny. Others were either prepared to accept that a ‘going nowhere’ job

was a temporary expedient until they were able to resume full-time work or they

should drop out for a few years.10

A clean break from the ‘churn and burn’ pressures of corporate practice for a time

enabled women lawyers to rethink their legal career and move to something more
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satisfying, such as working part-time in a completely new area. Part-time status gave

them the sense that they were making a worthwhile contribution rather than being

caught up in “the race for partnership” and working “unspeakably awful hours—com-

plete with lots of stress and a bout of depression” (Survey Respondent).

The flexibility stigma that was etched onto the bodies of women made it difficult

for them to return to corporate practice after a clean break as it was likely to have a

more drastic effect on their career than continuing to work flexibly. It brought a

full-stop to career progression and took a long time to regain clients, standing and

reputation. Presence, visibility and full-time work were essential to effect a recovery

of status. Any non-normative working arrangement appeared to affect a lawyer’s

long-term career trajectory:

An associate who’s been here for six years was told outright, “Don’t bother

applying for Senior Associate because you work part-time”. I expect this is

thought by a lot of law firms, but I’ve never heard it vocalised before.

(Interviewee, F, Associate, Litigation Firm)

You become a partner later and this means you are a junior partner when

you are older—late partnership affects perceptions in the market (both in

the law industry and with clients. (Interviewee, F, Partner, Transnational

Firm)

Inevitably, people move ahead of you, both in ability and experience when

you are not in the office. (Survey Respondent)

But I am still compared to [my former peers] in performance reviews. This

results in unequal expectations. (Survey Respondent)

The cumulative effect of the flexibility stigma and assignation to a subordinate pos-

ition heightened the sense that corporate practice could not be the locus of the

good life for women lawyers:

Women in their 40s tend to burn out and drop out a lot and, sometimes,

it’s because they can—because if they’ve got a partner who’s still working,

they can afford to . . . You get to a point where all of a sudden, because

they’ve been nice guys all along who haven’t been ambitious, they’ve

got people who they have to take directions from, who are perhaps

younger or less experienced or less intelligent, then they just can’t put

up with it and it destroys them. They can’t cope and they have nervous

breakdowns. My view is that a lot of the young people, when they’re

going through, think that when they’re 45, they can still be an employee

and they will be happy and have no responsibility. What they don’t under-

stand is the mental strain of being that age and not being in control of

what they’re doing, which is very painful. (Interviewee, F, Partner,

Small Firm)

This insight points to the deleterious impact of sex plus age on women who may have

worked flexibly for a period. Not only can it mean that those women who avail them-

selves of flexible work “tend to get nowhere” (cf. Sommerlad, 2002, p. 222), but they
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might be tempted to abandon the practice of law altogether out of a sense of frustra-

tion, thereby contributing to the high attrition rate for women lawyers (NSW Law

Society, 2011; NARS Report, 2014).

Those who leave corporate practice in the hope of a balanced life and greater

autonomy elsewhere may decide to establish their own firm but this is not without

its own pressures:

I’m in the office three days a week and I try to make those days consistent,

but that can be a juggle if there’re court commitments that don’t fall on my

normal days. I must leave on time and then I just work again in the evening

or on weekends from home, whenever the work is required. So the advantage

of it is that it’s flexible from a workplace perspective, but the disadvantage of

it is that it feels like I now work all the time . . . I also feel a lot of pressure not

to be the weak link in the partnership . . . I have a significant management

role and that has taken an enormous toll . . . But one of the advantages of

being self-employed was that there were just no questions about my mater-

nity leave—both periods of them, and I felt very well supported during those

times financially and personally. (Interviewee, F, Partner, Small Firm, for-

merly with Large Corporate Firm)

They are all mums [in my firm], so they really understand the pressures of

home and work. So it’s been very easy; so I can come in at 9.30 if I need

to be at school assembly or to see someone get an award; I can duck out

for the school races on athletics days; I can work on weekends if I need to;

if I need to look after a sick child, I can work from home. (Interviewee, F,

Managing Solicitor, P/T, Boutique Firm)

Some women felt that the problem was the way success as a lawyer was constructed

according to masculinist norms and were keen to consider alternative forms of

practice:

I know from a lot of the women—friends who’ve been in big firms and gone

into their own practices or gone to the bar—at the end of the day, it really is

about women rethinking what it is to achieve as a lawyer . . . Success is still

measured in a very masculine way . . . Certainly for the men around my age,

it’s about being the partner; it’s about earning the big money. Some of us

have all got a little bit older and wiser, and think that’s not the only thing to

do. A number of them have gone into their own practices or have gone in-

house . . . the retention figures in the private law firms clearly show that’s no

longer the only way to practise law. There are alternatives and you’re no less

a lawyer for not striving to be the senior partner. (Interviewee, F, In-house)

Flexibility and masculinity

In addressing the conjunction of flexibility and masculinity, I acknowledge Richard

Collier’s thesis that the preponderance of gender research on flexible work tends to

be on women lawyers, with remarkably little attention paid to men and masculinities
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(Collier, 2012–13; see also, Collier, 2010). As flexible work continues to be marked as

feminine in the social script, despite the superficial appearance of gender neutrality, it

is difficult for men to obtain, unless engaged in masculinist or gender-neutral activi-

ties, such as part-time lecturing or sports training, or they are nearing retirement.

Indeed, men on the ‘daddy track’ may suffer even greater repercussions than

women for engaging in caring, which is perceived to be non-normative for them

(Coltrane et al., 2013, p. 298):

I know one male partner who tried to have flexible arrangements to look after

his wife; she’d just had a baby and that didn’t go very well. He had to go back to

full-time. He struggled with all the work; I don’t know exactly what happened

but he sounded unhappy that it didn’t work out. But there are some older male

partners who, once they’re getting close to retirement, they start working four

days a week or three days . . . that tends to work out OK, but usually when their

practices are getting smaller and they don’t have the same pressures to bring in

more money. (Interviewee, F, Lawyer, Transnational Firm)

Men are nevertheless being encouraged to play a more active role in caring for their

children in contemporary society and many are keen to do so (Collier, 2012–13,

p. 424), but that poses a dilemma for them:

I haven’t quite reconciled in my mind how that’s going to work because, whilst

I’m very ambitious on one side, I feel an incredible sense of commitment

to really be there with my family—it’s so important to me. (Interviewee, M,

Salary Partner, Transnational Firm)

The discourses in circulation support retention of the conventional gender dichotomy

in which men play only a secondary role in caring, while women continue to assume

the preponderance of the responsibility, playing only a secondary role in paid work. As

already suggested, the long hours culture reifies the traditional gender regime, which

is lodged deep within the social psyche:

Many of the partners here are married to women who were lawyers them-

selves—super-smart, super-bright women—and as a couple, they decided

one of them will take a back seat, and it almost always turned out to be

the woman. So I think there is a genuine problem about the lifestyle and

having children, which is difficult to address—but needs to be addressed

as much as for men as for women. (Interviewee, F, Senior Associate,

Transnational Firm)

During the week, I wouldn’t see the kids that much . . . I only see my daughter

at half-past five every morning ‘cause she’s up. And then I go out and do sport

and when I come back, they’re gone . . . I used to often get home at 11 every

night. Now, I try to get home before the kids are in bed or as they’re going to

bed, and then I’ll get back on the computer because emails just don’t stop or

I’ll have a conference call at 10. (Interviewee, M, Partner, Global Firm)

When the relationship is reversed and men assume caring responsibilities, they

may be subjected to a ‘femininity stigma’ that can lead to organisational punishment,
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such as being demoted or dismissed (Williams et al., 2013, p. 226). A study by

Rudman and Mescher (2013) in the United States underscored the way the tra-

ditional gender stereotypes manifest themselves through flexible work despite its

gender-neutral carapace. ‘Ideal workers’ in the legal profession, as elsewhere, con-

tinue to be men who play the traditional role of absent fathers by focusing almost

exclusively on their careers (Williams, 2000). Rudman and Mescher’s study shows

that male leave requesters were viewed as higher on feminine traits, which their

respondents identified as weak, naı̈ve, insecure and emotional, and lower on mascu-

line traits, identified as intelligent, competitive, confident and displaying strong lea-

dership (Rudman & Mescher, 2013, p. 329).

These gender distinctions mean that the flexibility stigma has the potential to

corrode what it means to be a man, especially as masculinity is described as a

tenuous state that can be easily lost—unlike femininity (Vandello et al., 2013,

p. 304). Masculinity requires constant affirmation through the reification of mascu-

line characteristics. While being a father attests to a man’s heterosexuality and virility,

he is expected to affirm these characteristics by working long hours rather than caring

for his children. Feminised behaviour on the part of men may lead not only to demo-

tion or dismissal, but also to harassment by co-workers (Berdahl & Moon, 2013,

p. 360; cf. Bornstein, 2013, p. 394). While fathers may seek to work flexibly to care

for children, some US studies have shown that they are even less likely than

mothers to admit to their superiors that the need for workplace flexibility is family-

related (Brescoll et al., 2013, p. 370).

The flexibility stigma therefore acts as a strong disincentive for men not to avail

themselves of flexible work programmes in corporate law firms, which tend to remain

the preserve of women, even though there is a ‘motherhood penalty’. Most notably,

however, fathers receive a ‘fatherhood premium’ for not using flexible work

programmes (Coltrane et al., 2013, p. 281). They are thereby able to accumulate

even more status by evincing all the qualities of a high flying global lawyer who

needs to be autonomous and independent in order to transact business around the

world. A study of Toronto lawyers by Kay et al. found that the more children a

male lawyer had, the more secure was his position in the firm, in contradistinction

to the position of women (2013, p. 1251). For women, the ‘hazard ratio’ for

leaving private practice increases with each child but decreases for men.

The result of the flexibility stigma is that programmes designed to effect WLB are

significantly under-utilised by men everywhere (cf. Vandello et al., 2013, p. 304). In

my study, if men had time off for family reasons, it was usually limited to one or

two weeks’ paternity leave. One mature-age law graduate was reprimanded when

he returned from an agreed week’s leave and two weeks’ working part-time after his

wife had their third child and he needed to look after the two older children. In

contrast, a senior lawyer was able to work for two days a week for three months to

assist his partner, suggesting that flexible work may be easier to obtain for those

men who, like women, are established in their careers and have earned the trust of

their firms. Despite the ambivalence about the conjunction of male lawyers and

care, the position does not appear to be as closed in Australia as in jurisdictions

such as Ireland where none of the male respondents in Bacik and Drew’s study
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knew of a single man who had ever sought flexible work arrangements: “For a guy, you

have to prove that you’re critically ill to get it” (2006, p. 143).

While both sexes suffer ‘career stagnation’ as a result of the flexibility stigma, men

evince less tolerance of the phenomenon and avoid it, whereas women are prepared to

accept it as a compromise (Bornstein, 2013, p. 395). Senior men who work part-time

can nevertheless act as change agents. One interviewee believed that the partners in

his global firm were anxious to make his ongoing flexible arrangement work for him

(four days per week in the office), although he conceded that there were disadvantages

associated with flexible work that could only be counteracted by “a kind of affirmative

action” (Interviewee, M, Partner & Former Academic, Transnational Firm). This

interviewee was of the opinion that a large firm could absorb flexible work more

easily than a small firm, although others felt that small firms, particularly those in

regional areas, were friendlier and more concerned with quality of life than maximising

profits.

In terms of WLB, the evidence suggests that male lawyers tend to be less

concerned about the lack of it than women (NARS Report, 2014, p. 24). The good

life for many men in corporate law is more likely to be associated with the material

rewards that are contingent on the long hours culture, whereas women are more

likely to be concerned about securing a modicum of balance in their lives.

However, redundancies and downturns in the economy can disrupt the ‘ideal

worker’ model for men too (cf. Kay et al., 2013, p. 1236). These men, together

with those seeking to work flexibly, like women, may be inclined to look outside the

confines of the law firm structure:

We have quite a few men who contract to us . . . a few who took early retire-

ment were partners or fairly senior in law firms and got a bit bored but didn’t

really want to go back. We’ve got widowers or sole parents who happen to be

dads . . . We’ve got people who aren’t parents but who care for a parent

or care for somebody else who’s disabled. So it’s not just women that

need the flexibility in different options. (Interviewee, F, Managing Solicitor,

P/T, Boutique Firm)

While male lawyers are able to find a space to work flexibly and not be burdened with

the stigma likely to beset them in corporate practice, the prevailing norms will not

change unless challenged directly. The women in corporate law who place their

futures on the line when seeking to work flexibly need the wholesale support of

male colleagues, not just the occasional paragon in a position of authority.

Unfortunately, the men who become independent contractors or who reinvent them-

selves in other ways are quickly rendered invisible in the prevailing legal hierarchy.

Conclusion: work and the not so good life

The competitive and aggressive style of lawyering favoured by large-firm corporate

practice together with excessive hours of work may adversely affect the health of

lawyers that contributes to the high level of stress and depression, together with

relationship breakdown. One young lawyer was found to have acquired a Vitamin
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D deficiency in the two years since graduation, which her doctor attributed to being

confined inside for long hours and to stress. As workaholism has increased, the issue of

lawyer wellbeing has emerged as a major source of concern and a growing field of

study, which has been comprehensively documented and analysed by Richard

Collier (2015; see also Collier, 2014, p. 206).

Research has also revealed that “the lower a lawyer’s engagement outside the

profession, the higher the proportion of mental illness” (Mezrani, 2014). In 2014,

the NSW Law Society set up a 24-hour telephone support service for its

members—Lifeline for Lawyers—in recognition of the damaging effects of the long-

hours culture and the extent of emotional and psychological distress (Mezrani,

2014). Thus, rather than adopting a prophylactic approach and restricting the

hours of work or employing more staff, law firms arrange for lawyers whose health

is deleteriously affected to be individually ‘counselled’ or for an external consultant

to come and run a resilience workshop. Several interviewees indicated that they prac-

tised meditation and breathing techniques as a counter to what they considered to be

either a treadmill or a toxic work environment. Many others left the large corporate

firms and limited their hours of work in pursuit of a more balanced life that included

space for the creative arts and spirituality, as well as family and personal relationships.

Despite acknowledging the high attrition rate from private practice, no law

society has been prepared to suggest that the working hours of lawyers be capped.

A European Directive of 2003 limits the average working week of workers generally

to 48 hours [European Parliament, 2003, Art.6 (b)], although workers in the UK

who are in control of their hours or are over 18 years of age can choose to opt out

of the limit (UK Government, 2014). Just as in the nineteenth century, when

campaigns for the eight-hour day were being pursued, the assumption is that pro-

fessional workers have a degree of autonomy over their conditions of work. There is

scant acknowledgement of capital accumulation or the way in which high levels of

bureaucratisation in conjunction with billable hours severely delimit both autonomy

and choice for most employed lawyers. One has to return to Capital (Marx, 1930

[1867]) for a critical understanding of the adverse effects of the phenomenon,

although contemporary theorists, such as Davies (2015) are producing innovative

critiques. Davies demonstrates how strategies such as wellbeing effectively quell

dissent by individualising and depoliticising the impact on workers.

While the long-hours culture is shaped by power and competition between élite

law firms, there is some evidence that the large law firm model is falling out of favour.

It is not just a question of the exodus of lawyers due to the long hours, but that the

inflexible and inefficient billing model is unappealing to corporate clients, when

“the longer you take to do something, the more you get paid” (Interviewee, M,

Partner, International Firm). As a reaction against the Big Law model,11 Lawyers

Weekly draws attention to the unprecedented number of boutique law firms

established in Australia in 2014 (Whealing, 2014). These firms have done away

with billable hours, an initiative that was seen as ‘liberating’, and there was over-

whelming agreement from respondents that the pace of work was less frenetic.

Indeed, lawyers in one of these boutique firms, Hive Legal, in addition to using

fixed-fee billing, “are only expected to spend at least an hour in the office every
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Wednesday” (Staff Reporter, Lawyers Weekly, 2015). The boutique firms appealed to

associates, particularly women, who felt unsupported by the profession.

At the same time, Big Law is getting bigger as a result of global mergers in a

context where neoliberalism shows no sign of abating. Flexible work initiatives have

therefore not necessarily aided women’s careers in the way that was hoped. As

noted, the ideal worker continues to be male, preferably with an “economically inac-

tive wife”, and remains committed to the long-hours culture despite the numerical

feminisation of legal practice. Any deviation from this standard comes at a cost—

both in career terms and personally. Some respondents suggested that the only way

for flexibility to be accepted would be for it to conform to ‘commercial and

professional’ values:

I think it’s a strain on the business and . . . our business aim is to make a profit

and businesses will only start accommodating flexible working arrangements

if they see that there’s a huge financial benefit in it for them. (Interviewee, F,

Senior Associate, Mid-Tier Firm)

I suggest that the commercial value of flexible work is in fact already becoming dis-

cernible as the take-up rate increases. The answer lies in the extraordinary pace of

technological change, coupled with the inventiveness of lawyers (Cain, 1994) in devis-

ing new ways of securing ever greater profits. Indeed, it would appear that flexible

work is already being deployed to exact more hours of work by stealth from employees,

not less. Instead of leading to a balanced life, connectivity facilitates the ability to be

available at all hours, signifying a shift from face-time to virtual time. Thus, rather

than reducing hours of work, flexible hours may be paradoxically extending them

by dissolving the boundary between work and life altogether (Australia Institute,

2010, p. 8). As flexible workers are ‘always connected’—to a mobile phone or some

other electronic device—they are morphing into what Donna Haraway refers to as

“cyborgs” (1991, pp. 149–181), that is, they are half human and half technological

creations. These lawyer/cyborgs are not mere fantasies, for they are insidiously provid-

ing law firms with the means of engaging in a new form of theft of workers’ time, or

“time banditry” (Cottle et al., 2007, p. 205). The lawyer/cyborg is undoubtedly able

to engage in flexible work at any hour of the day or night, but is work/work the vision of

the ‘good life’ that all lawyers want?
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Notes

[1] This was first achieved by building workers in Melbourne in 1856 (Rae, 1894, pp. 258 ff.; Kimber &

Love, 2007b, p. 4).

[2] Female membership of the Law Institute of Victoria is now 51 per cent (Merritt, 2014, p. 32).

[3] The attrition rate for men was also high, but not as high as for women.

[4] The Paid Parental Leave 2010 (Cth) is primarily designed to assist low-paid workers. It pays primary

carers up to 18 weeks’ pay at the minimum wage (AUD622.20 per week), although most law firms

have their own more generous schemes.

[5] Slater & Gordon became the first law firm in the world to be listed (see, e.g. Grech & Morrison,

2009).

[6] One interviewee told me that his global firm attracted 1,000 applicants for 15 positions.

[7] One interviewee who worked 9–5 in a commercial litigation firm in London was surprised to find

that all lawyers in her Australian firm were expected to start at 7.30 am (F, Senior Associate,

Mid-tier Firm).

[8] Under the Fair Work Act 2009 (Cth), s. 65, an employee is entitled to request flexible working

arrangements to undertake caring responsibilities, which may be refused only on reasonable business

grounds.

[9] In a study of in-house lawyering in the US, Wald found that the same patterns of large-firm discrimi-

nation were also present in-house. While offering a more attractive WLB in terms of flexibility, the

differences are less pronounced than expected, and are narrowing (Wald, 2012, p. 457).

[10] A better WLB was the reason for leaving the profession given by 49 per cent of those who left in the

Law Council of Australia study (NARS Report, 2014, p. 57).

[11] Larry Ribstein argued in a provocative essay in 2010 that Big Law was dead (Ribstein, 2010). In

response, Henderson (2014) has suggested that Big Law, although far from being dead, is neverthe-

less ultimately not sustainable.
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